
I F I L E D  STATE OF NSW JERSEY 
Octo DEPARTMENT OF LAW 5 PUf3LiC SAFETY 

DIVISION OF CONSUMER AFFAIRS 
STATE BOARD OF FEDICAL EXAMINERS OFMEUIC4LUCAM" 

In t h e  Matter o f :  

LEONARD S .  PAPEL, D.O.  FINAL DZCISXON AND 
ORDER 

This matter wa5 returned to the  Board of Yedical Examiners 

( t h e  "Board"), p u r s u a n t  to N . J . A . C .  1:1-18.6, following t h e  entry of 

a 107 page I n i t i a l  Decis ion  dated July 1, 2004 in t h e  above 

captioned matter (tc which t w o  appendices were attached) by 

Administrative Lakl tudge Diana C. Sukovich. W i t h i n  her fnitia; 

Decision, Judge Sukowich nade extensive f i n d i n g s  of fact based on 

testimony presented and documents introduced ir . to evidence during a 

t h ree  day hearing which was h e l d  March 2 3 ,  14 and 17,  2003. 

Judge Sukovieh ultimately concluded t h a t  cause e x l s t e d  t o  support 

f i n d i n g s  that respondent Leonard S. Papel had engaged i n  extensive 

wrongdoing, to i n c l u d e  engaging in dishonesty, f r a u d ,  

~ r i s r ep re sen ta t ions  and deceptions, gros_p and repeated negligence and 

rr,alpracticel professional misconduet and lack of good moral 

character .  3ased t he reon ,  Zudge Sukovich recoxyended that t h e  Board 

revoke t h e  license of responder.: to prac t i ce  medicine and sGrgery in 

New Jersey, assess a civi l .  penalty in excess of  $200,003, assess 

investigative and other costs, to i n c l u d e  at torney ' s  f e e s ,  incurred 
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in the prosecution of this matter and require Ps, Papel to reimburse 

c e r t a i n  defrauded insurance car rh r s . '  

Both par t i e s  f i l e d  written exceptioxs t o  the Initial 

DeCiSlQII .  Respondent Papel, by letter from counsel Robert D m  

Zatoraki, Esq. dated  J u l y  19, 2004, took exception t o  " a l l  findings 

wf fact, conclusions of  law and dispositions adverse to t h e  p o s i t i o n  

of the Respondent, '' Respondent also took except ion  to the penalties 

recommended by AEJ Sukovlch as being "contrary to *ha facts  aQ 

presented at t h e  h e a r i n g  and the  law governing thereto."  Deputy 

Attorney General Joan D. Gelber urged, i n  a l e t t e r  dated J u l y  23, 

2004, that we adopt t h e  "overwhelming majority" of  t h e  recommended 

findings of fact and conclusions of law w i t h i n  t h e  Znitial Decision,  

but  nonetheless t o o k  exception to certain adverse rulings made by 

ALJ Sukovich, suggested t h a t  RLJ Sukovieh had miscalculated the 

total amount of 9inancial penalties which should be assessed and 

urged t h a t  we make a series of minor  ' 'clerical'' c o r r e c t f o n s  t o  the 

I n i t i a l  Decision.: 

A We rake  no attemp: hereir. ta summarize o r  otherwise 
restate  t h e  extensive discussion Q: t h e  hearing or t h e  findings of 
f a c t  made based t h e r e o n  wizhin A L J  Sukovich's  I r , i t i a l  Decision, we 
instead, f o r  th.e reasons s e t  f o r t h  above, adopt  t h e  I n i t i a l  Decision 
in its entirety ( s u b j e c t  t o  the iiaited rnodif icat lans s e t  forth 
above) ,  and we append that decision hereto and incorporate  it h e r e i n  
by reference. 

2 The At torney G e x r a l  t o o k  substantive exception t o  the 
fallowing four conclusions reached by A L J  S u k o v i c h :  

11 that Dr. Pagel's failure to produce  subpoenaed 
medical records d i d  not c o n s t i t a t e  a v i o l a t i o n  of N .  J . A . C .  
13:35-6.5; 
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This matter was scheduled fo r  oral argument before the 

Board on September 8 ,  2 0 0 4 .  Although respondent filed written 

exceptions, Mr, Zatorski submitted a letter dated August 23, 2004 

wherein Dr. Papel s p e c i f i c a l l y  waived his opportunity to acpear 

before the Baard and present oral argument to the Board a t  the 

hearing, Accordingly, only t h e  A t t o r n e y  General, by Deputy A t t o r n e y  

General Joan D. Gelber, appeared before the Board on September 8 ,  

2004. P.A .G.  Gelber then presented limited oral argument urging  the 

Bcard to reject  Dr. Papel's exceptions to t h e  decision, and to 

modify the decision in the lirited ways she had urged in her  Eiled 

excep t ions .  

I n i t i a l l y ,  we are constrained to note t h a t  respon'dent '  s 

global exception t o  "all adverse findings" made by t h e  ALJ c l e a r l y  

f a i l s  to conform with t h e  requirements of the  i l n i fo rm Administrative 

Procedure Rules. pI . ,T .A.C.  1:L-18.4 requires, i n t e r  a l i a ,  that 

exceptions to ar.y s p e c i f i c  f i n d i n g s  of fact describe and reference 

those p Q r t l O n 3  of the record (whether  testimony or documents in 

evidence) r e l i e d  upcr. to support any g iven  exception, and that 

exceptions to conclusions of law s e t  f o r t h  t h e  authorities relied 

2) that 3r. Papel's cse  of the designation "C.A.B.R." 
d i d  n o t  constitute a vialatian of  N.J,A.C. 13;35-6,1; 

3) that Dr. Tapel's use of the designazion " M , D , ,  D.O." 
did not constitute a violation of N . J , A + C .  13:35-6.1; and 

4) t ha t  3r. Papel's preparation of verbatim and fa lse  
treatment summary r e p o r t s  d i d  n o t  constitute gross 
malpractice. 
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upon. We are thus Left unable t o  discern, from respondent’s C L C S Q ~ ~  

submission, any spec i f ic  factual findirgs that respondent t akes  

issue with, nor the spec i f ic  testimonial or documentary basis f a r  

respondent‘s exceptions. 

Notwithstanding resgondent’s fa i l t l re  to submit exceptiocs 

in a manner consistent w i t h  adrrdnistrative rules ,  however, in t h i s  

case we f i n d  t h a t  the proposed f ind ings  of fact made by ALJ Sukovick 

in her extensive decision a r e  f i r m l y  rooted and amply supported by 

the testimony and documentary evidence in the record below. We 

therefore f i n d  no basis to disturb any of the  proposed f i n d i n g s  of 

f a c t  rr.ade in ALJ Sukovich’s detailed Initial Decision, and we adopt 

the proposed findings of Tact within t h e  Initial Decision ir. their 

entirety, subject  o n l y  to the i h i t e d  modifications set f o r t h  in 

Appendix “A” he re to ,  

F u r t h e r ,  we have reviewed t he  legal argunents advanced by 

respondent in h i s  “post-hearing brief”  (which brief was appended to 

his one page letter of J u l y  i g t  20041, to include his argument that 

the standard of proof an t h e  ffaud charges i n  the complaint should 

have been by “’clear and convincing evidence” razher than Sy  a 

“preponderance of the evidence”, and h i s  argurnes;t that the state 

failed to produce competent and probative expert testimony based 

3 W i t h i r .  his filed exceptions,  the Attorney General urged 
that we make certain minor  “clerical” corrections to caztain 
statements in t h e  body of t h e  I n i t i a l  Dec is ion .  Respondent d i d  n o t  
oppose the Attorney General’s scggestions, and we thus here in  adopt 
the proposed changes. He do not consider any of t h e  changes made in 
Appendix “A” to be substantive. 
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upon a reasonable degree af medical probability. We reject 

rospohdent's legal arguments f o r  the same reasan5 advanced by A L J  

Sukovich i n  her Initial Decision (at pages 94- 95 ) :  see alsn Matter  

of Mina 2. C h a m ,  M . D . ,  Appellate Division Docket A-592-02T3 

{decision May 13, 2004). 

Turning to tF.e exception3 r a i s e d  by t h e  Attorney General,  

we are  satisfied that cause exists to modify three specific 

Conclusions of law reached by ALJ g u h v i c h  in her O p i n i a n .  F i r s t ,  

and most significantly, we specifically conclude that DE. Papel's 

preparat ion  of thirteen identical f i n a l  narrative reports for 

thirteen d i s t i n c t  patients was conduct which eonszituted gross 

malpractice, and t h u s  provides independent basis for disciplinary 

ac t ion  against Dr. Papel pursuant to N . J . S . A .  45:1-21(c), 

A L J  Sukovich f o u n d  in her I n i t i a l  Decision that Dr. Papel 

issued t h i r t e e n  narrative reports €or t h i r t e e n  d i s t i n c t :  patients 

listing parported "significant physical findings on i n i t i a l  

examination" regarding the c e r v i o a l  and lumbar sp ine  area5 and 

purported physical findings at the t i m e  of the last patient v i s i t ,  

which repor t s  were verbatim for  each patient. Significantly, the 

findings reported for each p a t i e n t  were found to be different t h a n  

the actual f i n d i n g s  documented in Dr. Papel's cl.larts, and were 

furrhes found n o t  t o  have any basis in reality. 

We conclude t h a t ,  by p r e p a r i n g  f a l s e  and misleading 

reports ,  which included affirmative representations of p u r p o r t e d  
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physical findings which were not true, Dr. Papel placed his p a t i e n t s  

at substantial if n o t  grave risk. We point o u t  that subsequent 

treating physicians would have l i k e l y  reviewed br. Papel's records 

and likely have based treatment decisions fo r  individual patients 

upon the fraudulent data therein, which ir. turn could have had 

substantial adverse ramifications for individual p a t i e n t s .  We are 

unanimously of the opinion t h a t  Dr. Papel's preparation of  said 

r e p o r t s  constituted gross malpractice and endangered t h o  f u t u r e  

health and sa f e ty  of hi3 patients. We alsa r e j e c t  and 

modify A . L . J .  Sukovich's determinations :hat Ds. Papel's use of 

credentials "D, A, B. R .  " and "M * D, 13.0, " did  n o t  cons t i t u t e  violations 

of N . J , A . C .  13:35-6.1. A . L . J .  Sukovich found that: 

Respondent signed radiology reports as "Leonard S .  Papel,  
ID . A .  B.R. " It is "very clear" that the designation 
references "DIPLOMATE . . - American Board af  Radiology.  
Papel's signature designation of " 3 , A , B . R , "  connoted 
''Diplomate of the American Board of Radiology", in t h e  
c o n t e x t  cf a subsequent l i n e ,  which  read "radiologist ," 

For "a period of  time", Pzpel utilized tbe designation 
"M.D.", followed by " D . 0 .  - .  , ' I  Respondent removed t h a t  
designation from h i s  prescriptions a f t er  the State 
Attorney GeneralF s office "questiened" whether h e  had the 
"credentials"  to support such. 

Tnitial Decisis3 a t  page 9: transcript and evidecce 
references omitted. 

ft is t h u s  c l ea r  that A L J  Sukovich made f a c t u a l  findings 

t h a t  responder.= used designaticns -- namely, " D , A . B . R . "  and "M.D." 

-- t h e  o n l y  purpose of which could have been to convey that he 
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possessed academic credentials and Board certifications which he d i d  

n o t  in fact possess. Dr. Papel c l e a r l y  d i d  n o t  graduate from an 

A.M,A.-accredited allopathic professioxal schooll and thus knew or 

should have known t h a t  he  d i d  n o t  possess an "M.D. 'F degree. 

Similarly, Dr. Papel xas c l e a r l y  no t  board c e r t i f i e d  i n  radiology by 

t h e  American Board of Radiology, and thus knew o r  should have known 

that his use of t h e  designation "D.A.3.R." was a misrepresentation 

of his professional s t a t u s .  The above conduct is clearly prohibited 

by N . J . A . C .  13:35-6.1, and we thus deternine that A . L . J .  Sukovich's 

factual f i n d i n g s  support a conclusion that Dr. Papel  v i o l a t e d  the 

s t r i c t u r e s  of N.J.A.C. 13:35-6.1. 

Finally, we reject the Attorney GeneralP s except ion  to 

A.L.J. Sukovich's determination n o t  C o  find a violation of N a L T . A . C .  

13:35-6.f because Dr. Papel failed to produce c e r t a i n  medical 

records subpoenaed by t h e  Attorney General. A L J  Sukavich found 

respondent's explanation o f  t h e  circumstances which caused him to be 

unable  to produce s a i d  records ta be plausible, and we cannot 

conclude, on the record before us, that her d e t e r m i n a t i o n  w a s  

arbitrary, capricious or otherwise unreasonable .  

A l t h o y h  we have nodifled the Initial Decision to include 

three addizional f i n d i n g s  of wrongdoing on Dr. Papel's part, we are 

convinced t h a t  the additional f i n d i n g s  do n o t  warraslt the invocation 

of any further penalties beyond the substantial penalty 

recammendatisns made by A , L . J .  Srrkovich. We t h ~ s  adopt the 
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reesmendatians made b y  A.L. J. Sukovich that respondent's license be 

revoked and that he be assessed c o s t s  and ordered to reimburse 

i n s u r a n c e  carriers, and order: 1) that t h e  l icense of respondent 

Leonard Papel, D.O., to practice medicine and surgery i n  the Etate 

of New Jersey be revoked: 21 that responder,t be assessed and ordered 

to reimburse the following c o s t s :  $8919.00 in investigative costs; 

$594.OC f o r  sn initial investigative t r a n s c r i p t ;  $ 1 5 4 3 . 5 0  f o r  

hearing transcripts, 347,550 faor a t t o r n e y s  fees and costs: and 55525 

in expert witness costs; which total $64,231.50'; and 3) that he make 

restitution to the insurance carriers which made payments f o r  x-rays 

and scans in t h e  amounts set f o r t h  at page 105 of the I n i t i a l  

Decision. 

On the l i m i t e d  i s s u e  of  p e m l t y  to be assessed, however, 

we modify A L J  Sukovich's recommendation t h a t  Dr, Papel be assessed 

a penalty of either $220,000 ( s e e  Initiai Decision, p. 105) o r  

$210,030 ( s e e  I n i t i a l  3ecision, p .  106 and 1 0 7 ) ,  zs  we believe both 

suggested f igures represent a nisca1cu:ati.m of penalty based on t h e  

formula and methodology yecommended by the AL;. We thus read A L J  

Sukovich's decision t o  suggest that she thought the appropriate 

penalty assessment would have been for ne pena l ty  to be assessed 

based on general allegations of the corr@aint; for a $10,000 penalty 

to be assessed based m Dr. Papel's conduct related to the first of 

4 We note that ALJ Sukavich apparently miscalculated t h e  sum 
of the individual cost items she assessed; we t h u s  sua sponte 
correct the cost assessment s e t  f o r t h  ir, the Initial Decision from 
$5B,706.50 to $64,231.50. 
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the t h i r t e e n  named p a t i e n t s  in the c o m p l a h t ;  and f o r  a $20,000 

penalty to be assessed ( a s  a secor.d o f f e n s e )  for each of the 

remaining t w e l v e  patients. Based thereon, we suggest that the 

penalty t a  be assesaed against Dr. Papel should have been ca lcu la ted  

to be a total of $250,000, and, f i n d i n g  that penalty to be 

appropriate under the totality of circumstances in this C E S C ,  order  

t h a t  the recommendation within t h e  Initial D e c i s i o n  concern ing  the 

c i v i l  ptnalry to be assessed a g a i n s t  Dr. Paps1  be modified to be an 

aggregate p e n a l t y  of  $250,000. 
A 

22 
WHEREFORE, it is on t h i e A d a y  of October, 2004 

ORDERED : 

1. The I n i t i a l  Decision issued by A L J  Diana Sukevich is 

adopted in i t s  entirety, with the following limited modifications: 

a .  The B m r d  rejects  ALZ‘ 3 SLkiOvich’ s d e t e r m i n a t i o n  

t o  dismiss t h e  allegations that Cr. Papel v i o l a t e d  N . J . A . C ,  13:35- 

6.1 by signing reports with t h e  designation “ C . A . B . R . ”  a f t e r  his 

name. The Board instead finds t h a t ,  by using said credentials, 

respondent Papel misrepresented himself as  an individual holding a 

special  credential i n  r a d i o l o g y  -- namely, a s  a Diplomate of the 

American Board 02 Radio logy  -- and that said conduct violated 

N , J . A . C .  13:35-6.1. 

b. The Board re jec ts  ALJ Sukovich*s determination to 

dismiss the allegations t h a t  Dr, Papel violated N . J . A . C .  i3:35-6,1 

by signing prescriptioes and other printed material as “ M . D . ,  Dh0.” .  

QT ‘d T0:W POOZ 9 130 
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The Board i r x t e a d  finds that, by using a a i d  credentials, respondent 

Papel misrepresented himself as a graduate from an A.M.&.-accredited 

allopathic professional 9 c h o d 1  and a holder of the title "M.D.", -- 

and t h a t  s a i d  conduct violated N . J . A . C .  13;35-6.1. 

c .  The Board rejects ALJ Sukovich's deterainatian that 

Dr, Pepel d i d  n o t  engage in grass malpractice when he prepared 

thirteen narrative r e p o r t s  f o r  t h i r t e e n  d i s t i n c t  patients l i s t i n g  

purported "significant physical findings on initial exam.hgtion" 

regarding t h e  cervical and Lumbar spine areas and purported physical 

f i n d i n g s  a t  the time of the last p a t i e n t  visit which were verbatim 

f o r  each patient, had no basis in reality and which di f fered  from 

t h e  actual d a t a  documented in Dr. Papel's cha r t s .  T h e  Board ins tead  

f i n d s  that such conduce constituted gross ralpractice, and thus 

provides independent basis f o r  disciplinary a c t i o n  a g a i n s t  Dr. Papel 

pursuant t o  H . Z . S . A .  4 5 : 1 - 2 3 ( c ) .  

d ,  The  goard modifies A L J  Sukovich's initial decision 

to make those "cler ical ' "  changes set forth i n  Appendix "A" to this 

decision. 

2. The %ard a f f i r m s  I n  part and modifies in p a r t  A . L .  J. 

Sukovich's recommendations of penal ty ,  and hereby orde r s  that: 

a .  The license of respondent Leollard Pape l ,  D.Omt to 

prac t i ce  medicine and surgery in the State o f  New Zersey is hereby 

revoked. 
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b. Leonard Papel ,  D . O .  is hereby assessed and ordered 

to pay costs incurred in t h e  prosecution af this matter in a t o t a l  

amount of $64,231.50, and to make restitution t o  t h e  insurance 

carriers which made paynents regarding x-rays and scans in t h e  

amounts set forth a t  page 105 of t h e  initial Deeisim. Respondent 

shall make payment of t h e  assessments imposed herein by c e r t i f i e d  

c h e c k  or money order made payabZe to the Board of Medical Examiners 

ra be forwarded to Mr. William Y .  Roeder, Executive Director, State 

Beard of Medical Examiners ,  140 East Fron t  Street, P.O.  Box 2 8 3 ,  

Trentor., N e w  Jerseyl said payment t o  be rnade w i t h i n  thirty days of 

t h e  date of e n t r y  of  this Order, o r  pursuant t o  such payment 

schedule t h a t  may be accepted by the Board. 

c .  Leonard Papel ,  C.O.f  is hereby assessed a civil 

penalty in the amount o f  $250,030, Respondent shali make payment of 

the penalty assessed herein by cer t i f i ed  check or money orde r  made 

payable to t h e  Board 05 Medical Examiners t o  be forwarded to Mr. 

william V. Roeder, Executive D i r e c t o r ,  S t a t e  h a r d  of Medical 

Examiners, 140 East Front Stree t ,  P . O .  Box 183, Tren ton ,  New J e r s e y ,  

w i t h i n  thirty days of the date of entry of this Order, o r  pursuant 

to such  payment schedule that may be nccepted by the Board. 

Bernard Robins, M, D. 
Board Pres ident  
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Appendix ‘‘AN 

The following ”c le r ica l”  modifications to the Initial Decision 05 
ALJ Sukovich have been nade by t h e  Board (d= lLL iv . la  ~ L L  ~ ~ ~ ~ m &  
UUL; addit -ions are u n d w l i n e d l  : 

1. A t  page 1 -- Joan D. Gelber, Deputy A t t o r n e y  General, fer 

E, 

3 .  A t  page 13 -- Handwritten entries containing range of motion 
data in t h e  initial examination documents in che p e r t i n e n t  charts 
d i f f e r  substantially from those reported in the FNRs f o r  E x ,  L . G .  
(L.G.), Z.M., Mr. M,S,, E . S . ,  Mr. S . R .  ( S . R . ) ,  Mr. A . C .  ( A . C . ) ,  Mr. 
M.L. ( M . L . ) ,  Mr. A , E .  ( A . M . ) ,  Mr. 5.4. (J.R.), Ms. O . R .  ( O . R . ) ,  Ms. 
M . S . ,  & Mr. W . D S .  (W.DS.) and Ms. L.C. 

5 .  
is in “European t e rmino logy” ,  the day of t h e  month corning first. 

A t  page 2 4  -- The date on t h e  spinal US pertinent to i+!+ L.G. 

6. A t  page 56 -- His [Ham Kim, M.D. ]  stated impression regarding 
t h e  cervical  spine was that there were 
dtaeneratiw changes at C3-4, with a 
disc/osteophyte ‘’complex’’ and no evidence 
pulposus m ” 

7 .  A t  page 89 -- In re Erfibsto L. Rodriguera, 9 2 N . J . A , R .  Zd 
lBDSl  33, aff‘d 95 N . J . R .  2d (BDS) 39 (Rodr iguexa) .  

8 .  Appendix B at page 3 :af ter  3-62) -- 
Unidentified C e r t i f i c a t i o f i  cf Attorney Fees dated M a y  7 ,  2003 


